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Claim Rejections - 35 USC §112 

1. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 27-30 are rejected under 35 U.S.C. 1 1 2, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. 

4. Claims 27-30 are rejected under 35 U.S.C. 1 1 2, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

5. The rejection set forth under 35 USC 112 1 st /2 nd in the action mailed 8/20/08 is 
deemed proper and is herein repeated. 

6. Applicant's arguments have been fully considered but have been found not 
persuasive. 

7. In response to this rejection it is stated ."Applicant respectfully submits that the 
function of the particles is not so dependent on size, type or hardness that one of skill in 
the art would not be able to choose functional sizes, hardnesses or types without undue 
experimentation." It is further alleged that "One of skill in the art would thus realize that 
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the particles should have sizes on a scale much smaller than the scale of the bladder; 
that the particles be relatively inert with respect to each other and with respect to the 
fluid (if present at all) in the bladder such that cohesiveness or other interactions do not 
interrupt the ability of the particles to take on a new set; etc." The fact remains that 
there is no description of the particles beyond "particle" as recited in the claims and 
specification. The fact that the bladder "takes a shape" in no way limits or enables the 
scope of the term. One looking to practice the claimed invention has no direction or 
idea as to which particles posses properties which would allow them to function in the 
intended manner. Further, the claims are indefinite in that it is unclear as to which 
"particles" fall within the scope of the claims. Point in fact, the patent to Matula Jr. et al. 
teaches "particulate matter" being incorporated in the bladder. Applicant attempts to 
distinguish this "particulate matter" from the claimed "particles" by alleging that this is 
"not particulate in the sense of the word understood by one of ordinary skill in the art." 
This is unclear and unsupported by the record. Particles are often porous materials 
and/or sintered materials. There are no claims limitations that distinguish the claimed 
particles from the materials disclosed in the art. It would appear from applicant's 
arguments that the claims are not enabled when the particles are porous or sintered 
materials. This substantiates the lack of enablement rejection. Further, it is unclear as 
to whether or not the claims read on porous or sintered materials. As such, it is 
appropriate to reject the claims as being indefinite. 
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Claim Rejections - 35 USC § 103 

8. Claim 27 is rejected under 35 U.S.C. 103(a) as being unpatentable over Matula 
et al. US 2006/0231 103. 

9. The rejection set forth under 35 USC 103 over Matula alone, in the paper mailed 
8/20/09 is deemed proper and is herein repeated. 

10. Applicant's remarks have been fully considered but have been found not 
persuasive. 

1 1 . Applicant's primary point of contention is that the Matula patent is directed a 
bladder that is filled with "foam or other particulate matter." It is alleged that this "refers 
to a material which is not particulate in the sense of the word understood by one of skill 
in the art." This is not persuasive. Given the breadth of the claimed term "particle" it is 
maintained that the porous and sintered materials can fall within the scope of the claim 
language. Applicant has failed to distinguish the prior art from the claim. 

12. Applicant's then identify the channel through which gas can be pumped. It is 
alleged that this is incompatible with the interpretation of a particulate understood as a 
powder. While such may be the case, the claims are not limited to powders or particles 
of any specified size. The claim reads on sintered or compressed particles as 
suggested in the prior art. 

13. Claims 27 and 29 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Chen US 2003/0122446. 

14. The rejection as set froth under 35 USC 103 in the paper mailed 8/20/08 is 
deemed proper and is herein repeated. 
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15. Applicant's arguments have been fully considered and found not persuasive. 

16. Applicant's appear to be reading limitations into the claims. It is alleged that the 
Chen patent shows gels and substrate materials that are interlocked. This is alleged to 
be distinct from the filled bladder as claimed. This is not persuasive. The fact that the 
substrate and gel may be interlocked is not germane to the patentability of the claimed 
invention. There are no limitations in the claims pending that distinguish over a gel 
interlocked with a substrate. Further, the presence of a gel is not excluded from the 
claimed invention. The claims do not distinguish from an additive contained within a 
gel. Chen shows particles M contained within an outer membrane G. This is seen to 
read on the bladder filled with particles as claimed. 

1 7. Claims 27, 29 and 30 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Yates US 6,672,548 in view of Chen US 2003/0122446. 

18. Yates shows cushioning articles having a stretchable sheet 20, disposed over a 
cavity filled with particulates 38 and liquid 40. The stretchable sheet reads on the 
claimed elastomeric bladder. The liquids are seen to be the same species as the 
claimed plasticizers, column 3 line 64. The difference between the claimed invention 
and the cited art is that the art fails to specifically mention using the cushion article as a 
face seal interface. The patent does state that the use is not limited and that the 
cushions can be used "for any number of uses," see column 3 line 55. 

1 9. Chen also shows articles wherein elastomeric membranes are filled with 
particulates. The uses for these articles can be seals face masks and other cushioning 
articles, [0260]-[0264]. The extensive listing of uses clearly indicates the art recognized 



Application/Control Number: 1 0/71 1 ,868 Page 6 

Art Unit: 1796 

function of cushioning articles as seals for face masks. It would be obvious to use the 
cushioning article of Yates as a face seal interface. One would be motivated to use the 
cushioning article of Yates as a face seal given the teaching in Chen that cushioning 
articles can be used in face seal applications. 

20. Claim 28 is rejected under 35 U.S.C. 103(a) as being unpatentable over Yates 
US 6,672,548 in view of Chen US 2003/0122446 as applied to claims 27,29 and 30 
above, and further in view of Barnett et al. US 2006/0076018. 

21 . The Barnett patent shows face seal articles formulated from filled bladders, see 
[0051]. This portion of the patent is further cited as discussing the conventionality of 
using vacuum forming to fill a bladder with filling material. It would be obvious to use 
vacuum forming shown in Barnett for filling the cushion of Yates. One would be 
motivated to use vacuum forming as shown in Barnett to form the cushion of Yates 
given the art recognized conventionality of vacuum forming techniques when forming a 
filled bladder. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Peter D. Mulcahy whose telephone number is 571-272- 
1 1 07. The examiner can normally be reached on Mon.-Fri. 8-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David Wu can be reached on 571-272-1 114. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Peter D. Mulcahy/ 

Primary Examiner, Art Unit 1796 



